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(d) Notwithstanding paragraph (a) of 
this section, no application shall incor-
porate by reference any exhibit or fi-
nancial statement which (1) has been 
withdrawn, or (2) was filed under any 
act administered by the Commission in 
connection with a registration which 
has ceased to be effective, or (3) is con-
tained in an application for registra-
tion, registration statement, or report 
subject, at the time of the incorpora-
tion by reference, to pending pro-
ceedings under section 8(b) (15 U.S.C. 
77a–8(b)) or 8(d) (15 U.S.C. 77a–8(d)) of 
the Securities Act of 1933 (15 U.S.C. 
77a–1 et seq.), section 8(e) (15 U.S.C. 
80a–8(e)) of the Investment Company 
Act of 1940, section 15(b)(4)(A) (15 
U.S.C. 78a–15(b)(4)(A)) of the Securities 
Exchange Act of 1934 (15 U.S.C. 78a–1 et 
seq.), section 203(e)(1) (15 U.S.C. 80b–
3(e)(1)) of the Investment Advisers Act 
of 1940 or to an order entered under any 
of those sections. 

(e) Notwithstanding paragraph (a) of 
this section, the Commission may 
refuse to permit incorporation by ref-
erence in any case in which in its judg-
ment such incorporation would render 
an application incomplete, unclear, or 
confusing. 

(f) Definition of Application. For pur-
poses of this rule, an ‘‘application’’ 
means any application for an order of 
the Commission under the Act other 
than an application for registration as 
an investment adviser.

NOTE: Prior to incorporating by reference 
any document as an exhibit to an applica-
tion, applicants are advised to review 
§ 228.10(f) and § 229.10(d) of this chapter as in 
effect at the time the application is filed to 
determine whether such incorporation by 
reference would be permissible under that 
rule.

[41 FR 39020, Sept. 14, 1976, as amended at 60 
FR 32825, June 23, 1995]

§ 275.0–7 Small entities under the In-
vestment Advisers Act for purposes 
of the Regulatory Flexibility Act. 

(a) For purposes of Commission rule-
making in accordance with the provi-
sions of Chapter Six of the Administra-
tive Procedure Act (5 U.S.C. 601 et seq.) 
and unless otherwise defined for pur-
poses of a particular rulemaking pro-
ceeding, the term small business or small 
organization for purposes of the Invest-

ment Advisers Act of 1940 shall mean 
an investment adviser that: 

(1) Has assets under management, as 
defined under Section 203A(a)(2) of the 
Act (15 U.S.C. 80b–3a(a)(2)) and reported 
on its annual updating amendment to 
Form ADV (17 CFR 279.1), of less than 
$25 million, or such higher amount as 
the Commission may by rule deem ap-
propriate under Section 203A(a)(1)(A) of 
the Act (15 U.S.C. 80b–3a(a)(1)(A)); 

(2) Did not have total assets of $5 
million or more on the last day of the 
most recent fiscal year; and 

(3) Does not control, is not controlled 
by, and is not under common control 
with another investment adviser that 
has assets under management of $25 
million or more (or such higher 
amount as the Commission may deem 
appropriate), or any person (other than 
a natural person) that had total assets 
of $5 million or more on the last day of 
the most recent fiscal year. 

(b) For purposes of this section: 
(1) Control means the power, directly 

or indirectly, to direct the manage-
ment or policies of a person, whether 
through ownership of securities, by 
contract, or otherwise. 

(i) A person is presumed to control a 
corporation if the person: 

(A) Directly or indirectly has the 
right to vote 25 percent or more of a 
class of the corporation’s voting securi-
ties; or 

(B) Has the power to sell or direct the 
sale of 25 percent or more of a class of 
the corporation’s voting securities. 

(ii) A person is presumed to control a 
partnership if the person has the right 
to receive upon dissolution, or has con-
tributed, 25 percent or more of the cap-
ital of the partnership. 

(iii) A person is presumed to control 
a limited liability company (LLC) if 
the person: 

(A) Directly or indirectly has the 
right to vote 25 percent or more of a 
class of the interests of the LLC; 

(B) Has the right to receive upon dis-
solution, or has contributed, 25 percent 
or more of the capital of the LLC; or 

(C) Is an elected manager of the LLC. 
(iv) A person is presumed to control a 

trust if the person is a trustee or man-
aging agent of the trust. 

(2) Total assets means the total assets 
as shown on the balance sheet of the 
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investment adviser or other person de-
scribed above under paragraph (a)(3) of 
this section, or the balance sheet of the 
investment adviser or such other per-
son with its subsidiaries consolidated, 
whichever is larger. 

[63 FR 35515, June 30, 1998, as amended at 65 
FR 57448, Sept. 22, 2000]

§ 275.202(a)(1)–1 Certain transactions 
not deemed assignments. 

A transaction which does not result 
in a change of actual control or man-
agement of an investment adviser is 
not an assignment for purposes of sec-
tion 205(a)(2) of the Act. 

[51 FR 32907, Sept. 17, 1986; 64 FR 2567, Jan. 
15, 1999]

§ 275.203–1 Application for investment 
adviser registration. 

(a) Form ADV. To apply for registra-
tion with the Commission as an invest-
ment adviser, you must complete and 
file Form ADV (17 CFR 279.1) by fol-
lowing the instructions in the Form. 

(b) Electronic filing. (1) If you apply 
for registration after January 1, 2001, 
you must file electronically with the 
Investment Adviser Registration De-
pository (IARD), unless you have re-
ceived a hardship exemption under 
§ 275.203–3.

NOTE TO PARAGRAPH (b)(1): Information on 
how to file with the IARD is available on the 
Commission’s website at <http://
www.sec.gov/iard>.

(2) You are not required to file with 
the Commission a copy of Part II of 
Form ADV if you maintain a copy of 
your Part II (and any brochure you de-
liver to clients) in your files. The copy 
maintained in your files is considered 
filed with the Commission.

NOTE TO PARAGRAPH (b)(2): The Commis-
sion has proposed, but not adopted, substan-
tial changes to Part II of Form ADV. Thus, 
the rules for preparing, delivering, and offer-
ing Part II (or a brochure containing at least 
the information contained in Part II) have 
not changed. If you are an SEC-registered 
adviser, however, you no longer have to file 
Part II with the Commission. Instead, you 
must keep a copy in your files, and update 
the information in your Part II whenever it 
becomes materially inaccurate. State law 
may continue to require you to file Part II 
with the appropriate State securities author-

ity on paper, regardless of whether you are 
filing Part 1 on paper or through the IARD.

(c) When filed. Each Form ADV is 
considered filed with the Commission 
upon acceptance by the IARD. 

(d) Filing fees. You must pay NASD 
Regulation, Inc. (NASDR) (the oper-
ator of the IARD) a filing fee. The 
Commission has approved the amount 
of the filing fee. No portion of the fil-
ing fee is refundable. Your completed 
application for registration will not be 
accepted by NASDR, and thus will not 
be considered filed with the Commis-
sion, until you have paid the filing fee. 

[65 FR 57448, Sept. 22, 2000; 65 FR 81737, Dec. 
27, 2000]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting Form ADV, see the List of 
CFR Sections Affected, which appears in the 
Finding Aids section of the printed volume 
and on GPO Access.

§ 275.203–2 Withdrawal from invest-
ment adviser registration. 

(a) Form ADV–W. You must file Form 
ADV–W (17 CFR 279.2) to withdraw 
from investment adviser registration 
with the Commission (or to withdraw a 
pending registration application). 

(b) Electronic filing. Once you have 
filed your Form ADV (17 CFR 279.1) (or 
any amendments to Form ADV) elec-
tronically with the Investment Adviser 
Registration Depository (IARD), any 
Form ADV–W you file must be filed 
with the IARD, unless you have re-
ceived a hardship exemption under 
§ 275.203–3. 

(c) Effective date—upon filing. Each 
Form ADV–W filed under this section 
is effective upon acceptance by the 
IARD, provided however that your in-
vestment adviser registration will con-
tinue for a period of sixty days after 
acceptance solely for the purpose of 
commencing a proceeding under sec-
tion 203(e) of the Act (15 U.S.C. 80b–
3(e)). 

(d) Filing fees. You do not have to pay 
a fee to file Form ADV–W through the 
IARD. 

(e) Form ADV–W is a report. Each 
Form ADV–W required to be filed under 
this section is a ‘‘report’’ within the 
meaning of sections 204 and 207 of the 
Act (15 U.S.C. 80b–4 and 80b–7). 

[65 FR 57449, Sept. 22, 2000]
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